
WHEREAS, the Owner of the land described in Exhibit " A" attached hereto ( the

Property") has filed a petition for annexation of that land and has requested that the land be

zoned Planned Development District with a base zoning of Single Family- Attached; and

WHEREAS, property annexed into the City is automatically zoned " Agriculture" until a
specific zoning request is made; and

WHEREAS, Kenneth C. Margolis, Trustee, and the City executed a Development
Agreement effective as of July 25, 2000 ( the " Morningside Agreement") governing the
development of approximately 36 acres of land located within the extraterritorial jurisdiction of
the City, locally known as the Morningside PUD (hereinafter to be considered the " Morningside
PDD") and more fully described in the Morningside Agreement; 

WHEREAS, the Morningside Agreement was amended by a First Amendment to
Development Agreement dated May 13, 2003 executed by the City and others, which First
Amendment has fully terminated in accordance with its terms; 

WHEREAS, The Morningside Agreement was amended by a Second Amendment dated
April 21, 2009; 

WHEREAS, Kenneth C. Margolis, Trustee conveyed all of his interest in the

Morningside Tract and the Morningside Agreement to First Morningside Austin, LLC, a Texas

limited liability company; 

WHEREAS, First Morningside Austin and the City entered into a Third Amendment to
the Morningside Agreement dated April 2, 2012; 

WHEREAS, and the Morningside Agreement, the Second and Third Amendments
thereto govern the development of the Property being zoned by this Ordinance; 











Exhibit B

DEVELOPMENT AGREEMENT

THE STATE OF TEAS ~

COUNTY OF TRAVIS §

This Development Agreement ("Agreement") is between the Village of Bee Cave, Texas

the Village"}, a general law municipality located in Travis County, Texas and Kenneth C.

Margolis, Trustee ("Owner"}.

INTRODUCTION

Owner owns or controls approximately 36 acres of land {known as the "Land") located

within the extraterritorial jurisdiction {"ETJ") ofthe Village locally known as Morningside PUD

Marningside"}. Morningside is mare particularly described on Exhibit A. Morningside was

originally approved as a planned unit development by the City of Austin, Texas an October 3,
1985 and was originally in that City's jurisdiction. A copy of the approved planned unit

development is attached in Exhibit B {Development Criteria -Original Morningside Planned

Unit Development Plan {Office and Retail}}. The City of Austin subsequently released

Marningside from its ETJ. It presently is within the ETJ afthe Village.

Owner and the Village wish to •enter into this Agreement, provide an.aiternative to the

Village's typical regulatory process for development, encourage innovative and comprehensive
design, provide certainty of regulatory requirements throughout the term of this Agreement and

ultimately result in annexation ofMorningside to the Village.

Owner anal the Village agree to work with each other in goad faith to enhance and

preserve the general area far the citizens ofthe Village and surrounding areas. Such cooperation
shall include development of the Land in a manner which respects the environmental and

aesthetic sensitivity ofthe Village.

Therefore, for good and valuable consideration, the receipt and sufficiency ofwhich aze

hereby acknowledged, including the agreements set forth below, the patties agree as follows.
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Section 2.Ob Amendments. Modifications to the PUD Plan may become desirable due

to changes in market conditions or other factors. Owner may make minor changes to the PUD

Plan upon written notification to the Village Administrator. Minor changes shall include:

adjustments to the location ofpublic roads, buildings, driveways and parking areas, ar lot lines;

adjustments to the number of stories, as long as the 4 story limit is not exceeded; or adjustments
to the relative mix of office and retail square footages, as long as the total building square

footage does not exceed 362,104 sq. ft. and as long as the total impervious cover is 35% or Less

of the total site area ofMarningside. In the event of a major amendment, or the introduction of

residential. uses, the development criteria shall be as stated in Exhibit C and the revised plan shall

require approval by the Village Board of Alderman, which approval will not be unreasonably
withheld ar delayed.

Section 2A7 Building Cade Compliance. Permanent structures constructed within

Moriringside shall comply with the Southern Building Code adopted by the Village. Such code

as it applies to Marningside shall be limited to health and safety issues and shall apply uniformly
to all other property within the corporate limits ofthe Village. The Village shall provide timely
inspections and shall provide adequate staff and resources so as not to unreasonably delay any

construction activities within Morningside.

Section 2.08 Prohibited Uses. Unless authorized by specific action of the Board of

Alderman, the industrial uses outlined in Section 3.17.4ofthe Village Zoning Ordinance, as such

ordinance exists on the Effective Date shall be prohibited.

Section 2.09 Easements and Rights-af--Way. The Village's Comprehensive Master

Plan, now in the process of planning and adoption, provides far a hiking and jogging trail

through the Land, as shown an Exhibit D: When the Village is ready to construct the hiking and

jogging trail Owner will provide an easement to the Village, in the approximate location shown

on Exhibit D, in a farm reasonably satisfactory to the Village's Attorney. The easement shall

contain language by which the Village shall assume all responsibility for claims, damages or

causes ofaction ofany nature arising from the easement and shall require the Village to maintain

the easement. The use of the easement shall be limited to pedestrian uses and shall prohibit
motorized vehicles. The location of the easement on Exhibit D is conceptual only and its exact

location shall be determined at the time of final plat approval. The exact location of the

connecting points of the easement with adjacent properties shall be determined through
discussion between the Owner, the Village and property owners to the north and south. The

easement shall have a maXimum width of ten (10) feet, unless the terrain is such that mare than

ten (10} feet is required for a reasonably useful trail, in which case the parties will use good faith

to agree on a wider easement as necessary to accomplish the intended purposes. The cast of

preparation of the easements, including its metes and bounds description, shall be borne by the

Village.
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not impede development activities of any performing developer as a result of that

nonperformance.

e. This Agreement is not intended to be binding upon, ar create any encumbrance to

title as ta, any ultimate consumer who purchases any portion ofMorningside.

d. Upon Owner's request and at Owner's expense and subject to Village's approval,

Village and Owner may elect to seek legislative validation of this Agreement and statutory
authorization to extend the term ofthis Agreement beyond fifteen (15} years.

Section 5.a4 Remedies.

a. If the Village defaults under this Agreement, Owner may enforce this Agreement

by seeking a writ of mandamus from a Travis County District Court, ar may give notice setting
forth the event of default ("Notice") to the Village. In addition, if the Village fails to cure any

alleged default within forty-five (4S} days from the date the Village receives the Notice, Owner

may terminate this Agreement by providing written notice to the Village as to all of the Land

owned by Owner, or as to the portion ofMorniugside affected by the default and/or Owner may

pursue any injunctive relief fram a court or proper jurisdiction.

b. TfOwner defaults under this Agreement, .the Village shall give Notice to Owner.

If Owner fails to commence the cure of an alleged default specified in the Notice within a

reasonable period of time, not less than forty~five (4S} days, after the date of the Notice, and

thereafter to diligently pursue such cure to completion, the Village may terminate this Agreement
ar seek injunctive relieffram a court ofproper jurisdiction.

c. . Each party waives any action for damages against the other except for the

recovery ofattorneys' fees, a,s per subparagraph d below.

d. If either party defaults, the prevailing party in the dispute will be entitled to

recover its reasonable attorney's fees, expenses and court costs fram the non-prevailing party.

Section 5.05 Cooperation.

a. The Village and Owner each agree to cooperate with each other as may be

reasonably necessary to carry out the intent ofthis Agreement, including but not limited to the

execution ofsuch further documents as may be reasonably necessary.

b. The Village agrees to cooperate with Owner at Owner's expense, in connection

with any waivers, permits or appravaLs Owner may need or desire fram the City of Austin,
Travis County, TNRCC, United States Fish & Wildlife Service or any other regulatory authority
in order to carry out the Plan.

c. ] n the event ofany third party lawsuit or other claim relating tca the validity of this

Agreement or any actions taken hereunder, Owner and the Village agree to cooperate in the

7
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The parties may change their respective addresses to any other address within the United

States ofAmerica by giving at least five {5) days' written notice to the other parry. Owner may,

by giving at Least five (5) days' written notice to the Village, designate additional parties to

receive copies ofnotices under this Agreement.

Section 6.02 Severabilify; Waiver. If any provision of this Agreement is illegal,

invalid, or unenforceable, under present ar future laws,rt is the intention of the parties that the

remainder of this Agreement not be affected, and, in lieu of each illegal, invalid, or

unenforceable provision, that a provision be added to this Agreement which is legal, valid, acid

enforceable and is as similar in terms to the illegal, invalid or enforceable provision as is

possible.

Any failure by a party to insist upon strict performance by the other parry of any material

provision of this Agreement will not be deemed a waiver or of any other provision, and such

party may at any time thereafter insist upon strict performance of any and ail of the provisions of

this Agreement.

Section 6.03 Applicable Law and Venue. The interpretation, performance,
enforcement and validity of this Agreement is governed by the laws of the State of Texas.

Venue will be in a court ofappropriate jurisdiction in Travis County, Texas.

Section 6.04 Entire Agreement. This Agreement contains the entire agreement ofthe

parties, There are no other agreements or promises, oral or written, between the parties

regarding the subject matter ofthis Agreement. This Agreement can be amended only by written

agreement signed by the parties. This Agreement supersedes all other agreements between the

parties concerning the subject matter.

Section 6.05 Ezhibits, Headings, Construction and Counterparts. All schedules and

exhibits referred to in or attached to this Agreement are incorporated into and made a part of this

Agreement for all purposes. The paragraph headings contained in this Agreement are for

convenience only and do not enlarge ar limit the scope ar meaning of the paragraphs. The

parties acknowledge that each of them have been actively and equally involved in the negotiation
of this Agreement. Accordingly, the rule ofconstruction that any ambiguities are to be resolved

against the drafting party will not be employed in interpreting this Agreement or any exhibits. If

here is any conflict ar inconsistency between the provisions of this Agreement and otherwise

applicable Village ordinances, the terms ofthis Agreement will control. This Agreement may be

executed in any number ofcounterparts, each ofwhich will be deemed to be an original, and all

of which will together constitute the same instrument. This Agreement will become effective

only when one or more counterparts, individually or taken together, bear the signatures ofall of

the parties.

Section 6.06 Time. Time is of the essence of this Agreement. In computing the

number of days for purposes of this Agreement, all days will be counted, including Saturdays,

Sundays and legal holidays; however, if the final day of any time period falls on a Saturday,
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EXHIBIT B

DEVELOPMENT CRITERIA:

ORIGINAL MORNINGSIDE PLANNED UNIT DEVELOPMENT PLAN

OFFICE AND RETAIL)

Development ofthe Morningside PUD is permitted as set out on the attached site plan prepared

by Espey, Huston & Associates, Inc., dated April 1985 and revised August 1987, which provides
for the following development:

Minimum Developable Area 20.84 Acres

TotalDevelaped Square Footage 362,100 sq. ft.

Proposed Uses:

o Oi~~e 321,300 sq. ft.

o Retail 40,800 sq. ft.

Parking 1207 spaces

Maximum Buffer/Drainage Easement 15.33 acres

In addition to the development criteria set out on the Morningside site plan, the following criteria

shall apply:

1. Architectural standards and building materials as set forth in Village'sproposed
Comprehensive Master Plan, drafr dated May, 2000.

2. The only development orclinax3.ces that the developer shall have to comply with will be

those that currently apply to the Village'sETJ, .namely the development will comply with

the Village's current subdivision, sign and water quality ordinances as they exist on June

13, 2000. In addition, Owner agrees to comply with the Lighting Ordinance, as it exists

on June 13, 2000.

15
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EXHIBIT C

DEVELOPMENT CRITERIA:

MORNINGSIDE DEVELOPMENT WITH RESIDENTIAL OR OTHER MAJOR

MODIFICATIONS TO THE MORNINGSIDE PLANNED UNIT DEVELOPMENT PLAN

REQUIRING VILLAGE BOARD APPROVAL AS SET OUT IN SECTION 2.06

In addition to -the uses contemplated by the anginal Morningside PUD (Exhibit B -Development
Criteria -Original Manaingside Planned Unit Development Pian (Office and Retail)}, the

development ofa mixed-use community including townhouses, not to exceed 1S dwelling units

per acre an the net 20.84 developable acres, shall be permitted. Office, retail,
townhouse/condominium residential shall be permitted in any mix, so long as the total

impervious cover does not exceed 35%.

The Land Use Equivalency chart an the following page illustrates the square footage and

impervious cover percentages with the property being developed as office only, retail only, or

townhouses only, purely for illustration purposes. It also illustrates the impact ofa sample
mixed-use development plan using 35°/a office, 15% retarl and SO°/a townhouses with an

impervious cover below the maximum 35°/a as contemplated above. This sample is presented for

illustrative purposes only and the actual mix could vary.

The following criteria shall apply in the event that Momingside is developed to include

residential uses, or ifmajor changes are made to the PUD plan set out in Exhibit B as provided in

sectionZ.06 of this agreement:

Minimum Developable Area 20.84 Acres

Maximum Buffer/Drainage Easement 15.33 acres

Impervious cover up to, but not exceeding 35% ofthe total site area (including public
roads)

Uses can be distributed either in single use or multi-use buildings, such as retail first

floor, office second floor.

Size ofbuildings -maximum footprint ofeach separate structure: 45,004 sq. ft. far office

use and 15, 000 sq. ft. for retail use and maximum height of four (4} stories.

Connections between buildings, such as enclosed walkways or parte cocheres, shall be

excluded from the calculation of the maximum building footprint. Such connections

between buildings will not result in the buildings being considered as one structure ar

footprint.
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o The Owner agrees to comply with the following Village ordinances as they exist on June

13, 2400, relating to a mixed use development as set out in this Exhibit:

1. Article 9.1 Sign Regulations

2. Article 3.3 Landscaping Requirements

3. Article 10:1 Off-Street Park7ng

4. Article 3.4 Outdoor Lighting

5. Article 11.1 Nonpoint Source Pollution Control

6. Ordinance 87-2 Subdivision Ordinance

Architectural standards and building materials as set forth in the Village's proposed
Comprehensive Master Plan, draft dated May 2004•

17
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Semi . and Use Equivalencies - ForII#ustrative PurpnsE 11y

Exfstfnp PiJD

Impervious Cavar

N. of total aroa)

Buiid'mg Sq. Ft.

321,300.0 sQ. t#.

Retail 40,800.0 sq. R

Total 362.100.0 Sq. (t

Coverage

Buiitling 107,$00.0 sq. ft 2.47 as

Parking, Structures & Driveway 439,541.7 sq. it. 10.09 as

Tam 547,231.7 sq. ft. 12.56 as 34.7%

Same Sq. Ft. ~ Rotail Oniy
In

Impervious Covor

of total area)

Building Sal- Ft.

Retal (50% 1 story 850% 2 story) 362.100.0 sq. ft.

Total 362,100.0 sq.ft

Estimated Coverage

Building 244,400.0 sq.ft 5.5 as

F~timated Parking, Structures. Driveways 593,217.4 sq. ft 13.8 as

FstimatedTotaf 834,677.4 sq.ft 49.2 as 539%

Soma Sq. Ff.. Profssslanaf l3trica Gnly
re

Imporvious Cavar

k of total wren}

Building Sq, Ft

Office (2 story} 362,1009 sq. ft.

Total 362,100.0 sq. ft

coverage

Building 1$1,050.0 sq.R 4.18 ac.

Estimated Parking,SWctures,briveways 439,541.7 sq.ik 10-09 as

F. sfimated Total 620,594.7 sq. ft 94.25 ac. 39.4%

Medlum GrnsitylTOwnhousos Gnty
Impervious Cover

Y. of total arcs}

Townhouses

c~ 95 units/acrs ~ 313 units

Averageunitsize 2300 sq. ft, 
rì

Coverage
Buildings 359,350 sq. ft 826 ac.

F..stimafed Parking, Ariveways
1st 193,982 sq. ft 2.62 as

Estimated Tata1 473,932 sq. ft 10.6$ as 30.1%

Sample hSixod Ilse Developmont
Impervious Govor

of total area}

Office
35 % total ]and area 557,497.82 sq. ft. 12.fi6 ac.

at a coverage of 38.4%

Total Otfica Coverage 217,270.44 sq. ft. 4.39 as

Parking & Driveways 153,$&1.46 ~. ft. 3.53 as

Buliding toot prird 63,3'85.96 sq. ft. 1.46 aF

2_~ry offca 126,771.96 sq. ft. 13.79%

Retail

15%aftotallandaraa 238,334.76 sq.fti 5.43 as

aia eaveraga of 53.0°,6

Total RetaG Coverage 125,257.43 sq, R 2.88 ac.

Parking & Driveways 89,028.69 sq. R. 2.04 as

Building Foot Print 38,228.75 sq. ft. 0.83 as

4 8 2 sioray retali 54,343.13 sq. ft. 7.95%

Townhouses

5096 of iota! tend area 630,226.0$ sq. fi 44.47 ac.

ata aaveraga of 30.096

TotaETawrrhause Coverage 1$9,067.82 sq. ft. 4.34 as

Parking & Driveways 45,471.42 sq. ft. 1.04 as

Bui[ding Foot Pdnt 143.596.40 sq. ft. 3.30 as

No. of Ur7its 125 units 120096

Total Mdoed Use Coverage 531,595.70 sq. ft 12.20 as 33.74%

Tara! AAixed Usa Development
Office . 2-story 126,774.96 sq. it

Rataif - 50% 1-story & 50%2-story 54,343.73 sq. R

Townhouses-125units ~ 2300 sq. ft.htnft 2$7,500.00 sq. ft.

Total 468.645.09 sq. tt.

tJotes:
m

Padrirtg required -1629 parking spaces (4 space1200sq. ft of retaiE use - assume iD% common areas}

Parking required -1207 parking spaces {i space130fl sq, it aF professional c4Trce}

Tatai developable area =20.84 auras (36.17-15.33 buffer) ~ 15 unitsfacre = 313 ur9ts
ce

Assumes each urrtt contains a two~argarage

Assumes 1 spaaPJuni[ vlshar parking and 2tywide double loaded accessdriveway
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Exhibit C

SECOND Ali-1INDI1~IlNT "FOI)I:VELCIPNIENT AGRELMEN"I`

S"PATE OF TEXAS

COUNTY O>~ TRAVIS

Tlris Second Amerrdnzent to DeveIopnzent Agreement (the "Anzendnrent") is entered into

bet~,veerr the CITY Ol? BEE CAVE, TEXAS, a general law nzunieipaiity located in Travis

County, "Texas (the `'Village") and KENNETIrI C. iVIARGULIS, TRUSTEE {•M̀argolis") and

C)wner").

RECITALS

A. Margolis and the City executed a Development Agreement effective as of .Iuly 25,

2000 {"Morrzin~~side Agreement"), gover•rzing the development of approximately 35 acres of land

located rvithin the extraten•itorial jurisdiction of the City, locally known as Morningside PUD

and more fully described in the Mor•rzingside Aw~reement (`'Morningside Tract),

B. Qtixmer and the City executed a First Amendment effective as af'May l3, 2003.

C. Owner and the City desire to amend the Morningside Agreement further to

remove Section 2.03 from the Morningside Agreement and all references made to the location,

status and specifications ofMonningside Drive, any public roadway or° right ofway dedication.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, Owner anri the City hereby agree as follows:

1. Amerrdrnent to Morxzin side A ~reernent. Section 2.03 of the

Morningside Agreement and all references made to the location, status anti specifications
of Morr-ringside Drive, any public roadway or' r°ight of way dedication are hereby deleted

irz their entirety, it being the intention of the parties that no public right of way shall be

required from tIze Morrzirrgside Tract.

2. Effect of Amendment. Except as specificall}~ provided in this

Amendment, the terms of tyre Morningside Agreement continue to govern the rights and

obligations of the parties, and all terms, except as amended by this Amendment, remain

in full force and effect. If there is any conflict or inconsistency between this Amendment

and the Morrzingsidc Agreement, this Amendment will control.

EXECUTED on the date ar dates set forth below, to be effective on the date the Last party

srgns.

CITY:

CITY OF BEE CAVE, TEXAS,
a general lawn~runicipality
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Exhibit D

THIRD AIVIENDME[VT TO DEVEI_UPMENT AGREEMENT

THE STATE O TEXAS ~

COUNTY OF TRAVIS ~

This Third Amendment to Development Agreement ( this "Amendment"} is
entered into between THE CITY QF BEE CAVE, TEXAS, a Texas municipal
corporation (the "City"}, and IÌRST M©RNII~IGSIDE AUSTIN, LLC, a Texas limited

liabElity company ~"Owner"}.

RECITALS

A. Kenneth C. Margolis, Trustee, and the City executed a Development
Agreement effective as of July 25, 20aD (the "Morningside Agreement"} governing the

development of approximately 36 acres of land located within the extraterritorial

jurisdiction of the City, locally known as Morningside PIJD and more fully described in
the Morningside Agreement {the "Morningside Tract"};

13. The Morningside Agreement was amended by a 1=first Amendment to

Development Agreement dated May 13, 20p3 executed by the City and others, which
First Amendment has fully terminated in accordance with its terms;

C. The Morningside Agreement was amended by a Second Amendment
dated April 21, 2QQ9;

D. Kenneth C. Margolis, Trustee conveyed ail of his interest in the

Morningside Tract and the Morningside Agreement to Owner; and

E. Owner and the City desire to amend certain provisions of the Morningside
Agreement in order to revise some of the development criteria for the Morningside
Tract;

NOW, THEREFORE, for good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, Owner and the City hereby agree as

follows:

1. Ail terms delineated with initial capital letters in this Amendment that are

defined in the Morningside Agreement have the same meanings in this Amendment as

in the Morningside Agreement. Other terms have the meanings commonly ascribed to
them.
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1) Each detached residential unit will be constructed with atwo-
earattached garage; and

2) The attached residential units will contain seventy-four (74}
attached direct access one-car garage spaces, twenty (20)
attached direct access two-car garage spaces, eighteen (18}
attached non-direct access one-car garage spaces, forty-
eight {48} detached one-car garage spaces, and forty-eight
48} detached covered spaces.

In no event shall the total number of parking spaces for

Morningside be less than the minimum required by Article 1Q.1 Off
Street Parking of the City's ordinances in effect as of the effective
date of the Mamingside Agreement. Parking on the streets

adjacent to the detached residential units within the Project shall be

prohibited; provided, however, that parking on the streets outside
the minimum twenty-four {24) feet in width private rights-of-way
may be provided through construction of guest parking spaces.
The foregoing prohibition shall be expressly stated within the
declaration. of condominium regime or the restrictive covenants, as

applicable. Parking an the streets adjacent to the attached
residential structures, if outside the minimum twenty-lour {24) feet
in width private rights-of-way, is permitted.

E. Non-Point Sourae Pollution Control. Performance standards for

pollution removal efficiencies shall equal or exceed the fallowing:

1) ninety percent { 90%} for fatal suspended solids ( TSS)
removal;

2) eighty percent {80°I°) for total phosphorous (TP} removal;
3) eighty percent (80°!°} for oil and grease (O&G} removal; and

4) any additional performance standards required by the
existing Morningside Agreement for pollutants other than

TSS, TP and O&G.

F. Buildin Code Cam Hance. Permanent structures constructed
within Morningside shaii comply with the health and safety
requirements of the building codes adopted by the City as of the
date at this Amendment and as amended from time to time. The
term "health and safety requirements" shaii mean building, fire,
electrical, plumbing, or mechanical codes and regulations intended
to prevent destruction of property or injury to persons. The City
shaii provide timely inspections and shall provide adequate staff
and resources so as to not unreasonably delay any activities within
Morningside,

3
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G. Hiking and Jagc~nq Trail. Prior to completion of al[ improvements
depicted on the Plan, Owner shall construct and dedicate to the

City a concrete hiking and jagging trail between five (5) and ten (10)
feet in width on the Marningside Tract in the approximate location

specified in 5ectian 2.09 and Exhibit D of the Marningside
Agreement, at Owner's sole cost and expense, in accardance with
the full accessibility and inability standards and other requirements
set forth in the City ordinances and as required by state and federal
ADA requirements effective as of the date of canstruction. The
exact location of the hiking and jogging trail shall be subject to the
reasonable approval by the City in conjunction with the first Site
Plan approval. In addition, Owner will contact adjacent landowners
to determine the feasibility of connecting off-site trails to the trails
located an the Marningside Project and will come back to the City
Council with recommendation on how to implement connections
with off--site trail systems.

N. Streets. All streets constructed within the Morningside Tract shall
be private, contain a width of at least twenty-four (24) feet, and

comply with all applicable requirements promulgated by Travis

County E.S.D. for ingress and egress of fire and emergency
vehicles. The alignment of streets will be approved in conjunction
with Site Plan approval in general accardance with the Plan and the

requirements of Travis County E.S.D. The road dedication

requirements of Section 2.Q3 of the Morningside Agreement are

deleted. All streets shall comply with the City's canstruction
standards (other than street width requirements) in effect on the
date of this Amendment.

Traffic Control Gates. Owner may elect to place ingress and

egress traffic control gates within the Morningside Tract. Any gates
shall be constructed and maintained so as to be kept in a fully
functional condition for their intended purposes at ail times, to
easily accommodate all manner of emergency vehicles with coded
electronic access provided to the City and emergency providers,
and to include a manual override to be fully functional in case of

system failure. In addition, if traffic control gates are utilized such
traffic control gate configurations shall comply with the City's
ordinances in effect on the date of this Amendment.

J. Lighting and Signaqe. The development of the Morningside Tract
will comply with all City ordinances regarding outdoor lighting and

sign regulations effective as of the date of this Amendment and as

4
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may be amended from time to time. The foregoing notwithstanding,
outdoor lighting and signs constructed on the Marningside Tract
within eighteen (18} months of the date of this Amendment shall

comply with all City ordinances regarding outdoor lighting and sign
regulations effective as of the date of this Amendment.

K. Accessible Housing. The development of the Marningside Tract
shall include a minimum of seven ( 7) attached residences
constructed to satisfiy full accessibility and mobility standards
effective as of the date of this Amendment and set Earth in City
ordinances, the U.S. Department of Housing and Urban

Development Fair Housing Accessibility Guidelines, the Americans
With Disabilities Act, the Fair Housing Act, and the American
National Standard for buildings and facilities providing accessibility
and usability for physically handicapped people (commonly referred
to as ANSI A117.1}.

L. Condominium Regime. A declaration of condominium regime for
the entire Morningside Tract shall be filed in the Official Public
Records of Travis County, Texas, prior to the completion of

improvements depicted on the Plan and the conveyance of any
condominium unit, other portion of the Marningside Tract, or any
structure located thereon. Owner agrees to incorporate into its
restrictive covenants or condo regime documents such restrictions
or requirements as the City may reasana~ly require regarding
public easements and improvements that serve the overall Project
and as would otherwise normally be required by the City's
subdivision ordinance in the form of a plat note. In addition, the

City may require that public utility easements, drainage easements,
water quality easements or other easements reasonably necessary
to the Project as described in Paragraph M be conveyed by
separate instrument to an applicable utility provider, or a property or

condominium owners' association established for Morningside in
conjunction with Site Plan approval.

M. Maintenance. The construction or maintenance of any streets,
bridges, culverts, utilities, drainage, water quality facilities, water
detention facilities or other common areas within the Morningside
Tract shall be the responsibility of the Owner or a property or

condominium owners' association formed for Morningside, to the
extent not accepted for maintenance by utility providers. The City
shall not be responsible for the construction, operation or

maintenance of such improvements.
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Amendment and the Morningside Agreement, this Amendment wilt control and modify
the Morningside Agreement. Any projects other than the Project described herein and
constructed on the Morningside Tract shall be governed by the provisions of the

Morningside Agreement without this Amendment.

Executed on the date or dates set forth below, to be effective on the date the last
party signs.

THE CITY:

THE CITY OF BEE CAVE, TEXAS, a Texas

municipal corporation
Attest:

THE STATE OF TEXAS ~

COUNTY OF TRAVIS ~

This instrument was acknowledged before me this day of

20'12 by ,
a

of THE CITY OF BEE CAVE, TEX S, a Texas municipal

corporation, on behalf of said corporation.

zf~Y'RL'8'*, KAYO ~ t LIC, State of~'exas
uj'•~~ r StatB o€ axes

oF,t~~`~ Comm. Exp.43415-2nÌ ~
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GRAVES ddUGHERTY HEAI2C7H & ht(70DY

A PROFE5SIONAL COAPOFtATtON

September 27, 2011

Members of the Planning and Zoning Commission

of the City ofBee Cave

Members of tlxe City Council

of the Gity of Bee Cave

Re: Morxzingside Subdivision

Ladies and Gentlemen:

John J_ McKe#ta, [I{
512.48Q.5816
512.48Q.5616 {{ax}
msnckatta@gdhm.com

vtAiutv~ ADDRESS:

P.O. Box 98

Austin, 7X 78787-9998

F~,r your convenient baelc~auud infor{nation, this letter summarizes existing development rights
for the 35.733-acre parcel known as the 11~arningside Subdivision, located south of the

Falcon~vood Subdivision entrance on Rk 520 in the Bee Cave E.T.J.

The property was purchased in I984 by Ketu3eth C. iylargolis, trustee, and is now ovrned by l" first

Morningside Austin, LLC. Throughout that time, the owner's representative has been Barry
Lewis.

On July 2S, 2000, the owner and the (then) Village ofBee Cave entered. into a I5-year
development agreement. (The agreement was amended in 2003; but the arrzend~nent terminated

in 2007 and is ofna continuing force or effect.) Preliminary subdivision and final plat were

approved by the Bee Cave City Council on April 28, 2009. 'This summary is not intended to vary
from the specific terms ofthe agreement and the plat approval.

Under the development agreement and the approved final plat, the followin; is permitted on the

property:

I . The property may be developed under ordinances and regulations in effect as o£

3une 13, 2000. These ordinances include, without limitation, the following as in

effect on June 13, 2000: sign regulations; landscaping requirements; ofi'=street

parking; outdoor lighting; nonpoint source pollution control; subdivision

ordinance; and architectural standards and building materials.

2. The property may develop amixed-use community with any rnix (in such

percentages as the owner may elect} ofoffice, retail, townhauselcondominium

residential, so long as the impervious cover does not exceed 35 percent.

461CnngressAvenue Suite220Q Austin,78xas7670i Si2.480.56L'0 vnrnv,gdhm.com





























ARTICLE l
DETaTNITIONS

Section I.OI Definitions. In addition to the temps defined elsewhere in this Agreement
or in the Village's ordinances, the following terms and phrases used in this Agreement will have
the meanings set out below:

Agreement: This Development Agreerr~ent between the Village of T3ee Cave, Texas and
Owner.

Viflage Administrator: The Viflage Administrator af'the Village.

ErTective Date of this Aptireement: The date when one or rr3ore counterparts of this
Agreement, individually ar taken tagetlzer, bear the signature ofalI parties.

ARTICLE IT
i~IASTT:R IIEVEL4T'MENT PLAN

Section Z.01 Phased Development. Owner may develop Mornirrgside i.n phases. At
the time of initial development, Clwner rnay, i.n its discretion, submi# a phasing plan which may
be modified from time to time. The Village acknowledges that areas not then under active
development may remain in use far agricultural lands ar ranching purposes.

Section 2.02 PUTT Plan; Approval ofT:~ceptin©. The Village lxereby eonfu-ms its
f

approval ofthe NiorYringside PUD Pfau as spawn in Exhibit B (Develop.ent Criteria --Original
Marr~ingside Planned Unit Development Plan (Office anal Retail)). The Village acknowledges
that the PUD Dian complies with the Village's Comprehensive/Mas#erPlon, as'ain~nded;
approves the land uses, densities, building height, parking provisions, landscaping provisions,
setbacks, irxtpervious cover, exceptions, utility and roadway alignrnerzts and sizing and other
matters showat on the PUD Plan, and confu~rns that the f?UD I?fan has been approved by all
requisite Village departments, boards and commisians of the Village. It is understood that the
applicant must file the necessary preliminary plats and finaf subdivision plats to comply with the ~:
PUD Plan and ordinances, as modified by this Agreement, and state law and that such
applications will be approved by the Vilfage. With respect to the Morningside PUD, the Owner
agrees to comply with arclritecturaf standards and building materials that are set forth in the
Village's proposed Comprehensive Master Plan, draft dated May, 2000. Tn addition, the Village
approves in prinaiple the development of the (ands far a broader range ofmined uses, including -
residential, subject to the criteria outlined in Exhibit C (Development Criteria - Morningside
Development With Residential ar Other Major Modifications to The Marningside Planned f.Tnit
Development Plan Requiring Vilfage Board Approval as Set Out in Section2.05. _
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not impede development activities of any performing developer as a result oC teat

nonper farmance_

c.. This Agreement is not intended to be binding upon, or create any encumbrance to

title as to, any ultimate consumer ~vlto purchases any portion ofMorningside.

d. Upon Owner's request and at Owner's expense and subject to Village's approval,
Village and Owner may elect to seek legislate"ve validation of this Agreement and statutory
authorization to extend the terns of this Agreement beyond ~#leen {IS} years.

Section 5,04 Remedies.

a. ifthe Village defaults under this Agreement, Owner may en#arce this Agreement
by seeking a writ of mandamus from a Travis County District Court, or• may give notice setting t
forth the event of default ("Notice") to the Village. In addition, if the Village fails to cure any -
alleged default within forty-fzve (45) days from tl~e date the Village receives the Notice, Owner
may terminate this Agreement by providing written nntiee to the Village as to all of the ?;.and
owned by Owner, or as to the portion of Morningside affected by the default andfor Owtrer racy
pursue any injunctive relief from a court or proper jurisdiction.

b. IfOwner defaults under this Agreement, the Village shall give Notice to Owner.
if Owner .ails to commence the cure of an alleged default speciEed in the Notice within a

reasonable period of time, not Iess than (arty-five (45} days, a8er the date of the Notice, arzd
thereafter to diligently pursue such cure to completion, the Village may terminate this Agreement
or seek injunctive relieffrom a court ofproperjurisdiction.

c. Each party waives any action for damages against the other except for the

recovery ofattorneys' fees, as per subparagraph d below.

d. If either party defaults, .the prevailing party in the dispute will be entitled to

recover its reasonable attorney's fees, expenses and court costs froth the non-prevailing party.

Sec#ion 5.05 Cooperation.

a. The Village and Owner each agree to cooperate with each other as may be

reasonably necessary to carry out the intent of this Agreement, including but not limited to the
execution of such further documents as may be reasonably necessary.

b. The Village agrees to cooperate with Owner at Owner's expense, in connection
with any waivers, permits or approvals Owner may need or desire front the City of Austin,
Travis County, TNRCC, CTnited States Fish & Wildlife ~erviee or any other regulatory authority
in order to carry out the Plan_

c. In the event ofany third party lawsuit or other claim relating to the validity of this

Agreement or any actions taken hereunder, Owner and the Village agree to cooperate in the

ManicfgidcRg~xancrscdacf7l7S/DO



defense ofsuch suit or claim, and to use their respective best efforts to resolve the suit or claim
without diminution in their' respective rights and obligations under this Agreement. Each party
shall pay their overt expenses and attorney's fees.

d. Owner or the Village may initiate mediation on any issues in dispute and the other

Parley shall participate in good faith. The cost ofmediation shall be a joint expense

ARTICLE VI

v1ISCELLANI~.CUSt'R4VIS14NS

Section 6.U.1 Notice. Any notice given under this Agreement rrkusi be in writing and
rrkay be given: {i) by depositing it irk the United States mail, certified, with return receipt
requested, addressed to the party to be notified and with all charges prepaid; ar iii} by depositing
it with Federal Express ar another' service guaranteeing "rkext day delivery", addressed to the

party to be notified and with all charges prepaid; {iii) by personally delivering it to the party, or

any agent of the party listed in this Agreement, or {iv) by facsimile with canfkrrnixkg copy sent by
ane of the other described methods of notice set forth. Alotice by United States mail will be
effective ark the earlier of the date of receipt or 3 days after the date ofmailing. Notice given in
nay other manner will be effective only when received_ Far purposes ofnotiee, the addresses of
the parties will, until changed as provided below, be as follows:

Village: Village ofBee Cave

13333-A Hwy. 71 West
Bee Cave, Texas 78735
Atin~ 'Village Adrkkikkistrator

With Required Copy to: Mike Willatt .

Village Attorney
2001 N. Lamar
Austin, TX 7870

Owner: Kenneth C. Margolis, Trustee
c/o Goldeneye, inc.
2000 West Loop South, Suite 1080

Houston, TX 77027
Attn: Barry Lewis

With Required Gopy to: David Armbrust

Armbrust Brown & Davis, LLP
I00 Congress Avenue, Suite 1300

Austin, TX 78701
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The parties may change their respective addresses to any other address within the Clnited
States ofArrterica by giving at feast five (5) days' written notice to the other party. Owner may,
by giving at least five (S) days' written notice to the L~illage, designate additional parties to
receive copies ofnatices under this Agreement...

Scctiort 6.02 Severabifity; Waiver. if any provision of this Agreement is illegal,
invalid, ar unenforceable, under present or future laws, it is the intention of the parties that the
remainder of this Agreement not be affected, and, in lieu of each illegal, invalid, ar

unenforceable provision, that a provision be added to this Agreement which is legal, valid, and
enforceable and is as sirrziIar in terms to the illegal, invalid or enforceable prevision as is
passible.

Any failure by a party to insist upon strict performance by the other party of any material
provision ofthis Agreement will not be dee€ned a waiver' or of any other provision, and such
patty may at any time thereafter insist upon strict performance ofany and all ofihe provisions of
this Agreement.

Section 6.0~ Applicahle Law and Venue. The interpretation, perfor-cnance,
enforcement and validity of this Agreement is governed by the Iaws of the State of Texas.
Venue will be in a court afappropriate jurisdiction in Travis County, Texas.

Section 6.04 Entire Agreement. This Agreement contains the entire agreement of the
parties. There are no other agreements ar promises, oral or written, between the parties
regarding .the subject rrtatter ofthis Agreement. This Agreement can be amended only by written
agreement signed by the parties. This Agreement supersedes all other agreements between ilze
parties concerning the subject matter.

Section 5.05 Exhibits, Headings, Construetio^ and Counterparts. All schedules and
exhibits referred to in or attached to this Agreement are incorporated into and made a part ofthis
Agreement far all purposes. The paragraph headings contained in this Agreement are for
convenience only and do not enlarge or limit the scope or meanizzg of the paragraphs. The
parties acknowledge that each ofthem Gave been actively and equally involved in the negotiation
ofthis Agreement. Accordingly, the rule ofconstr€rctian that any ambiguities are to be resolved
against the drafting party will net be employed in interpreting this Agreement or any exhibits. If
there is any conflict or inconsistency between the previsions of this Agreement and otherwise
applicable Village ordinances, the terms ofthis Agzeement will control. This Agreement may be
executed in any number oFcounterparts, each ofwhich will be deerraed to be an original, and all
of which will together constitute the same instrument. This Agreement wil[ become effective
only when one or more counterpa<~ts, individually or taken together, bear the signatures of all of
the parties.

Section 6.06 Time. Time is of the essence of this Agreement. fn computing the
number of days far purposes of this Agreement, all days will be counfed, including Saturdays,
Sundays and legal Iralidays; however, if the fzrtal day of any tirrte period falls on a Saturday,
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EXHIBIT t3

DEVELOPMENT CRITERIA:
ORIGINAL MORNII~IGSII?EI'LANI~rEDi~NIT DEVELQPMEM'I' PLAN

OFFICE AND RETAIL)

Development of the Morningside PtJD is perrn~tted as set out an the attached site plan prepared
by Espey, Huston ~: Associates, Inc., dates! April 1955 and revised August 19$7, which providesfor the .fallowing development:

x Minimum Davelopabte Area 20.84 Acres
i

Total Developed Square Footage 362,!00 sq.. ft.

Prnpased Uses

o Office 321,300 sq. ft.
a Retail 40,800 sq. f}.

Parking 1207 spaces

Maximum I3ufferiDra%nage Easement 15.33 acres ,

In addition to the developrrzeat criteria set out on the lVfarningside site plan, tine following criteria
shall apply:

t. Architeetura! standards and building rnaterials as set forth in Village's proposed
Comprehensive lviaster Ptah, draft dated May, 2000.

2. The only development ordinances that the deveiaper sha!! have to comply with will be
those that currently apply to the Village's ETJ, namely the development will comply with
the Village's current subdivision, sign and water quality Ordinances as they exist on June
13, 20fl0. !n addition, Owner agrees to comply with the Lighting Ordinance, as it exists
orz June ] 3, 2000.

s
i

s
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EXHIBIT C

DEVELOPit~IENT CRITERIA:
MORNINGSIDI'u DEVELOPMENT WITH RESIDENTIAL OR. OTHER MAJOR

ILIODIFICATIONS TO THE MORNINGSIDE PLAY+tNED UNIT DEVEL©PMENT PLAN
REQUIRING VILLAGE 80ARD APPROVAL AS SET OUT Il+; SECTION 2.06

In addition to the uses contemplated by the original Marningside PUD {Exhibit B -- DevelopmentCriteria -Original Momingside Plaf-uted Unit Davelopmertf Plan {Offzce and Retail)), the
development ofa mixed-use camrnunity including #awnhauses, not fo exceed I S dwelling amts
per acre an the net 24.84 developable acres, shall be permitted. Office, retail,
to~vzrhause/condominium residential shall be permitted iz1 arty n~tix, sa long as the fatal
irrtperviaus cover does not exceed ~S%:.

The Land Use Equivalency chart on the fallowing page illus#rates the square footage and
impervious cover percentages with the property being developed as office only, retail only, or
townhouses only, pirely far illustra#ian purposes. It also illustrates the impact afa samplernixad-use develaprnent plan using 35°~'° office, IS% retail and 50% #awnhouses with an
impervious cover below the maximum 3S% as contemplated above. This sample is presented far
illustrative putpases only and the actual mix t,auld vary.

The fallowini; criteria shall apply in the event that Itiforningside is developed to include
residential uses, ar ifmajor changes are made to the PUD plan set auf in E.xltibit B as provided in
section 2.46 of this agreement:.

Minimum Developable Area 24.84 flares

Maximum, $uffer/Drainage Easement I5.33 acres

Impervious cover ip ta, but not exceeding 35% of the fatal site area {including public
roads}

o Uses can be distributed either in single use or multi-use buildings, such as retail first
floor, ai~ice second floor.

Size ofbuiidtngs -.maximum footprint afeaeh separate structure: 45,444 sq. ft. for ol~ce
use and IS, 400 sq. ft. for' retail use and maximum height of four {~) stories..

Cannec#ians between buildings, such as enclosed walkways ar pane caclteres, shall be
excluded from the calculation of the maximum building footprint. Such connections
between buildings will not result in the baildiztgs being considered as one structure ar

footprint.

16
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1"he Owner agrees to comply with the fallowing Village ordinances as they exist on .Tune
C.3, 2Q04, relating to a mixed use development as set aui in this Exhibit;

l . Article 9. f Sign Regulations
2~ Article 3.3 Landscaping Requirements
3. Article l~.l Ot~=Street Parking
4. Article 3.~ Outdoor Lighting
5. Article 1 l.I Nonpoint Source Foliation Control

6. ©rdinance $7-2 Subdivistan Ordinance

a Architectural standards and building materials as set forth in the Village's proposed
Comprehensive Master Pian, draft dated May Z00(},

trforningside AgreemenLdocC7/15~f?0
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A,SSISN?1~ENT £~~' ~,UTHQKZEU A.GEI'ZT

TIME STATE CSI; ~I'EXAS ~

I`~I(~WALL1'I~.ESQNS BY ~'HESE PRESENTS;COUNTY OF HARRIS

i~a~~

THAT I, .KENNETH C. MA.I~G~?LiS, TRUSTEE, hereby assign Barry M. Lewisas a a~Itl~orized agent to sign tl~e First Amendment tt~ the Development Agreementbetwee~x the Village oI'Bee Cave, Texas and ~ennetF C. ~Ii~fargolis, Trustee and SpillmanDevelopment Group, LTL~.

Executed effective as of the ,~ day of ~ ~ t , 2~U3.

NNETH C. MAR. LIS __._

THE S'I"ATE OF TEXAS ~
i

GC3UNTY C7F HARRIS ~

This instrument was acknowledged before me ©n the $ day ofZfl03 by Kenneth C. Margolis. --~~~ x

o~
F.; _,,} ~,~c~,~ Notary Public in and for

Augast 30, 2Qp5 The State ofTexas
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